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FOREWORD

Treating democratic laws and regulations of elected governments,
designed to protect the public interest, as barriers to trade is a
fundamental misconception of the role of government.

Laws and regulations to protect workers, consumers, small business
and the environment exist because the market does not produce these
outcomes.

The global financial crisis made clear the catastrophic results of failing
to adequately regulate the financial markets. From global warming to
the Rana Plaza disaster, our world is confronted with national and global
challenges highlighting the tragic consequences of failing to make and
enforce decent rules for the benefit of all in our societies.

The power to regulate is also essential to provide fair competition for business and allows countries,
cities and regions to pursue economic and cultural development.

The Trades in Services Agreement (TISA), currently being negotiated in secret, is among the alarming
new wave of trade and investment agreements founded on legally-binding powers that institutionalise
the rights of transnational investors and prohibit government actions in a wide range of areas only
incidentally related to trade.

This report’s companion document TISA versus Public Services outlines the harm the TISA will also do
to public services designed to provide vital social and economic necessities - such as health care and
education - affordably, universally and on the basis of need. Outcomes the market cannot produce.

Shockingly, the TISA will prevent governments from returning public services to public hands even when
privatisations fail. Incredibly, in the aftermath of the global financial crisis, the TISA also seeks to further
deregulate financial markets.

It is a deliberate attempt to privilege the profits of the richest corporations and countries in the world
over those who have the greatest needs and risks establishing a global oligarchy dictating the rules

across the world.

We know that large corporate interests are heavily involved in the TISA negotiations.
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With such high stakes for people and our planet, the secrecy surrounding the TISA negotiations is a
scandal. Who in a democratic country will accept their government secretly agreeing to laws that so
fundamentally shift power and wealth, bind future governments and restrict their nation’s ability to
provide for citizens?

The TISA negotiating texts must be released for public scrutiny and decision-making.

The TISA must not restrict any government’s ability to regulate in the public interest.

There should be no trade in public services.

Rosa Pavanelli
General Secretary
Public Services International

“www.world-psi.org/en/psi-special-report-tisa-versus-public-services
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INTRODUCTION

Highly secretive talks began in 2012 to establish a new trade agreement, the Trade in Services
Agreement (TISAJ. The group of countries' negotiating TISA have given themselves an insider joke for
a name, the 'Really Good Friends of Services™?, to signal how truly committed they are to promoting
the interests of services corporations. But there is nothing funny about the sweeping, permanent
restrictions on public services and regulation that could be the impact of their work.

The idea for TISA originated with trade think tanks and lobbyists for transnational corporations unhappy
with the pace of services negotiations at the World Trade Organization.? The Coalition of Services
Industries has been clear about how ambitious TISA negotiators should be in achieving privatization

and deregulation. Testifying to the US government in his capacity as Coalition chair, Samuel Di Piazza, a
senior banker with Citigroup, stated that TISA countries should ‘modify or eliminate regulations” within
their borders. According to Di Piazza, banks, insurance companies, media and other corporations that
do business globally should be able to operate in an environment where the determinants are ‘market-
based, not government-based’. Di Piazza’s vision of the future under TISA is one without publicly
delivered or regulated services, where “free market principles can govern the investment in, and delivery
of, services on a transnational scale.”

The sweeping deregulation the Coalition is seeking would eliminate policy space for governments at all
levels. For example Walmart, a member of the Coalition of Services Industries, sees TISA as a way to
free itself of local government zoning regulations and restrictions on store size. Walmart also wants
TISA to end the restrictions on sales of alcohol and tobacco, an area often under the jurisdiction of state
and provincial governments.

“Walmart, a member of the Coalition of Services Industries,
sees TISA as a way to free itself of local government zoning
regulations and restrictions on store size. Walmart *>”~

Eliminating government’s role in the delivery of services, getting rid of regulations, and allowing
transnational corporations free rein sounds like the platform of a libertarian political party, a radical
agenda that should be debated in public and that voters should have a say over at the ballot box. Instead,
the Really Good Friends of Services have imposed unprecedented levels of secrecy on their negotiations,
suppressing the public’s ability to discuss the serious issues at stake. The positions TISA governments
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take at the bargaining table - how much they push privatization and deregulation, whether they make
concessions in sensitive areas like health, education, culture, water supply, and banking regulation -
will not be made public until five years after the agreement comes into force®. This extreme secrecy
seems designed so that trade officials can negotiate without regard to domestic concerns and to relieve
politicians of any accountability for their role in creating TISA.

Why are transnational services corporations confident they can get their agenda of deregulation and
privatization through TISA? The following analysis focuses on how TISA could be used to accomplish
their deregulatory agenda, and is meant to complement the study ‘TISA versus Public Services” that
examines how TISA would foster privatization. TISA can be viewed as a one-two punch against the public
interest, since it will promote privatization but also provide grounds to attack regulation of privately
delivered services.

The objective of this paper is to help overcome the secrecy and complexity surrounding the TISA
negotiations in order to bring the agreement into the public sphere for democratic debate. Although the
Really Good Friends of Services (with the sole exception of Switzerland) have refused to make public any
negotiating documents, enough information can be gleaned from negotiators’ speeches, trade journals,
and from leaked documents to indicate the threat TISA poses to public interest regulation.
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SHARPENING
THE AXE:

FROM THE
GATS TO TISA

DENNIS JARVIS

TISA is a strategy to bypass stalled talks to expand services rules and obligations at the WTO, so to
understand TISA it is necessary to review some of the issues in those negotiations. Transnational
corporate lobbyists have complained that the WTO services agreement, the General Agreement on Trade
in Services (GATS), has not achieved the significant change they were counting on when the agreement
came into force in 1995. They are also dissatisfied with the ongoing GATS negotiations mandated to
continuously expand the reach of that agreement.

Developing countries are blamed for holding the GATS negotiations hostage to progress in other sectors.
However, developing countries have argued that while they have been asked to make significant new
concessions at the services bargaining table, they have not seen movement at the WTO in areas, such

as agriculture, where they have a competitive advantage. WTO negotiations are supposed to produce
‘reciprocal and mutually advantageous’ results for all members and in particular work to ensure that
developing countries secure a share in the growth of international trade.® Even including services in the
WTO in the first place was a major concession developing countries made when the organization was
founded, given that corporations based in OECD countries account for the lion's share of the world’s
trade in services.

To get around this impasse at the WTO, a group made up of mainly OECD countries founded the Really
Good Friends of Services with the idea of going far beyond the multilateral GATS or any regional or
bilateral agreement that has yet been signed, pressuring more countries to sign on to TISA, and then
getting the agreement incorporated into the WTO. As former US Trade Representative Ron Kirk told

a gathering of industry representatives, TISA “presents significant new opportunities to examine the
achievements of services agreements so far; consolidate the most important and effective elements
into a single framework; and extend that framework to a broader group of countries.” The TISA



10 PSI SPECIAL REPORT

negotiations are essentially a replay of the negotiations that produced the GATS, but this time without
the delegations present in the room that might have pushed back against the more extreme demands of
the transnational services lobby.

Despite industry criticism that the GAT S is too weak, that agreement already has strong deregulatory
provisions. For example, in 2004 a WTO panel found that US regulations prohibiting Internet and other
forms of remote gambling were a GATS violation. US lawyers had argued before the panel that the right
toregulate stated in the preamble to the GATS “implies the power to set limitations on the scope of
permissible activity”."" Most citizens might think that was an obvious, minimum standard for what their
government should be able to do.

But in its ruling, the panel made clear how the GATS limits the right to regulate:

“Members’ regulatory sovereignty is an essential pillar of the progressive liberalization of trade in
services, but this sovereignty ends whenever rights of other Members under the GATS are impaired.”"

“In 2004 a WTO panel found that US regulations
prohibiting Internet and other forms of remote
gambling were a GATS violation. WTQ™”

The panel ruling should provide a clear warning to the Really Good Friends of Services that they cannot
expect to establish radical TISA restrictions on regulations that go far beyond provisions in the GATS
and then not see these legal weapons turned on their own regulations in a trade challenge. The Friends’
declared intention to create a ‘GATS-plus’ agreement makes it likely that they will have to ‘modify or
eliminate regulations’” as the Coalition of Services Industries has demanded. If they do not deregulate,
TISA members may find themselves before a dispute panel being set straight about the extent to which
TISA limits their regulatory sovereignty.



............... . PS'SPECIAL REPORT ’Iw

A COERCIVE
NEGOTIATING
STRUCTURE

STEFANO CORSO

"All laws and regulations designed to achieve domestic regulatory objectives would be subject to
the obligation of national treatment. In addition, national treatment would apply to all future such
regulations governing the services sectors.”

“Trade in Services - Communication on Behalf of the United States.”

GATT document /5838, 9 July 1985

In its original campaign to have services included as one of the WTO agreements, the US tried to get a
‘top-down’ structure, meaning that all service sectors would be automatically covered unless countries
specifically excluded them. Although the GATS ended up having some provisions that do govern all
services, the US demand for a top-down agreement was rejected in two key areas - ‘market access” and
‘national treatment'.

The GATS market access obligation prohibits numerical limits on either the supply or suppliers of a
service. The national treatment obligation requires countries to treat services and service suppliers of
other parties to the agreement no less favourably than they treat their own. With the GATS bottom-up
structure, countries choose which services they will commit to market access and national treatment
rather than starting from a place where every service is governed by these obligations unless it is
expressly excluded.

In TISA, however, the US has achieved® its long-term goal of having national treatment apply in a top-
down way to services. This top-down structure means TISA countries will have to list all the services
they want to exclude from national treatment, a list-it-or-lose-it proposition that increases the
possibility that national treatment may end up applying to services governments meant to protect.

The deregulatory impact of TISA's top-down approach to national treatment is especially serious given
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that national treatment targets more than just those regulations that overtly favour local companies.
Under national treatment, identical treatment of foreign and local companies is not enough - they have
to be given the same conditions of competition. This requirement creates uncertainty for governments
since it is not always clear when regulations are creating unequal conditions of competition.

In addition, regulations that discriminate in favour of services supplied by governments', non-profits or
co-operatives violate national treatment. Fedex, for example, in its submission on TISA to the US Trade
Representative, is seeking a ‘level playing field" for public and private delivery services and

the elimination of ‘regulatory advantages historically conferred upon national post offices’. National
post offices have mandates to serve parts of the market, such as remote areas, unprofitable ‘playing
fields” that Fedex and other transnational courrier businesses are not interested in serving. Eliminating
regulations that give advantages to national postal offices handicaps their ability to meet their public
interest mandates.

" Fedex is seeking the elimination of ‘regulatory
advantages historically conferred upon national post
offices’. Fedex™”

National treatment provisions can also be used to challenge regulations requiring local representation
in the governing bodies of service corporations. The Coalition of Services Industries argues that TISA
should prohibit governments “from requiring service providers to meet nationality requirements for
Board members”.'® Even credit unions and co-operatives would not be allowed to require their board
members come from the local community. If TISA parties do not explicitly exclude these regulations
when they make their top-down national treatment commitments, then they must eliminate them or risk
a trade challenge.
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SAM WOLFF

As well as changing national treatment to a top-down structure, other mechanisms are being used to
pressure governments to subject as many services as possible to the full force of TISA. The Really Good
Friends group are modeling TISA on the GATS, but including new provisions that will impose draconian
constraints on the right to regulate. The U.S. WTO Ambassador Michael Punke said in 2012 that the
Really Good Friends of Services had agreed to apply standstill and ratchet to national treatment and they
may also apply these provisions to market access."

The standstill clause would require governments to lock in the policies that exist when they sign the
agreement. If, for example, foreign companies had been granted rights to provide health insurance, TISA
would entrench this as their permanent right. As the US insurance lobby put it, “commitments should,
at a minimum, match the level of access that exists in the market today.”"®

TISA's proposed ratchet provision' would automatically make permanent any experiment governments
made in deregulation - with no ability to reverse course if the experiment proved disastrous. An example
is the current Norwegian government’s plans to liberalize the sale of alcohol. Norway has traditionally
been a strong advocate for alcohol control policies designed to reduce the incidence of alcohol-related
harm. However, Norway’'s government is considering changes that would threaten the government
monopoly on alcohol sales. The government has proposed allowing direct sales of alcohol to consumers
from producers and loosening Norway's restrictions on alcohol advertising.?? Decreasing the availability
and advertising of alcohol have proven to be effective ways to reduce alcohol-related harm, so the



14 PSI SPECIAL REPORT

Norwegian government may want at some future point to reverse such changes. But under a ratchet
clause, every step Norway might take to liberalize alcohol sales could be locked in permanently.

TISA's standstill and ratchet clauses may act to dissuade more countries from joining the Really Good
Friends group. Flexibility in the GATS allows countries to keep from committing sectors that they may
have already opened up to foreign corporations. Since many developing countries had been forced to
extensively privatize and deregulate under International Monetary Fund structural adjustment programs
when the GATS was originally being negotiated, they did not want this to be automatically locked in by
the GATS. Instead, developing countries could seek gains in areas of interest to them - construction,
maritime services, employment of temporary workers working overseas - in exchange for making
commitments covering the services they had already privatized and deregulated.

Developing countries are invited by TISA's advocates to think of opening up their services sectors to
OECD-based transnational corporations not as a concession and a sacrifice of their national interest,
but rather as a ‘precondition for enhancing domestic economic performances’.?’ The same advocates
emphasize the comparative advantages of US and EU companies and the potential to create more US
and European jobs through TISA when they lobby their own governments.

It is difficult to see in general how guaranteeing US and EU companies more access to supply the gamut
of services, including entertainment, retail sales, and the trading of financial derivatives in shadow
markets serves as a ‘precondition for enhancing domestic economic performance’ in developing
countries. How, for example, would it enhance development for TISA members to accede to Walmart's
demand? for deregulation of alcohol and tobacco sales?
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A key demand of the services lobby is that TISA should require any new service to be completely and
automatically covered by TISA market access and national treatment commitments. According to the
Coalition of Services Industries Testimony?, “TISA should ensure that ‘any new services that become
possible to trade as a result of technological innovation in a covered category can be provided without
further negotiation.” Inclusion of a ‘future-proofing” clause is another way TISA is being designed to
limit the right to regulate far more than the GATS. This kind of provision has been defined as the ‘quasi-
automatic liberalization of new services that might emerge over time.'? It eliminates the ability of
governments to decide whether they want to nurture a national capacity to develop the service or have
it delivered by governments or non-profits. In addition, rather than being compelled to give foreign
and local corporations the same rights to provide a new service, governments may actually want to
completely ban services such as Internet gambling.

The addition of the standstill, ratchet and future-proofing clauses in TISA are being paired with the
elimination of the GATS article that allows countries to withdraw commitments. GATS Article XXI
states that "A Member may modify or withdraw any commitment in its Schedule " if they can negotiate
substitute commitments satisfactory to the WTO membership. It is ironic that both the US and the



16 PSI SPECIAL REPORT

EC, whose trade officials are intent on eliminating this provision from TISA, are the WTO members

that have actually used the flexibility in the GATS to withdraw commitments.? The US made an
unintentional commitment of cross-border gambling under the GATS, but has negotiated to withdraw
this commitment using the modification and withdrawal provisions of GATS Article XXI. The EC modified
its commitments to accommodate the enlargement of the European Union.

With TISA, governments will not be allowed to withdraw commitments even if they made them
unintentionally, their commitments have had unforeseen, negative consequences, and they agree

to provide compensation to other TISA parties. The top-down approach being adopted for national
treatment commitments greatly increases the risk of commitments being made that countries end up
wanting to withdraw.
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RESTRICTING
GOVERNMENT'S RIGHT TO
REGULATE

Corporations have high expectations for the deregulation they expect from TISA, confident that the
agreement will compel the elimination of regulations regardless of whether they are discriminatory
against foreign companies or not. For example, the National Retail Federation that lobbies for
transnational retail corporations is expecting the Really Good Friends of Services to:

" Work to ease regulations that affect retailing, including
store size restrictions and hours of operation that, while
not necessarily discriminatory, affect the ability of large-
scale retailing to achieve operating efficiencies...
[emphasis added] " %

It is hard to see what this industry demand for deregulation has to do with trade. Although regulations
on store hours and size are applied to local retail stores and transnationals alike, international retail
corporations want them eased simply because they do not like how they are affected.

Walmart has taken the position that TISA should prohibit restrictions not only on store size and hours of
operation but also on the ‘geographic location’ of stores - a direct attack on all local government zoning
authority.” The public interest in walkable neighbourhoods, reducing the noise and negative impacts on
workers caused by extended store hours, preservation of heritage areas and other considerations could
end up being sacrificed by the Really Good Friends in favour of Walmart's commercial interests.

How could TISA achieve these deregulatory goals for the transnational services lobby? The existing
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GATS obligations of national treatment and market access that are being incorporated into TISA? do
not provide airtight legal arguments for challenging regulations like zoning. However, new grounds for
challenging regulation are being negotiated as part of both the GATS and TISA talks. The structuring of
TISA to coerce countries to make the widest range of commitments possible could result in the radical
deregulation along the lines of what corporate lobbyists are seeking. National treatment and market
access commitments could trigger imposition of a whole new set of constraints on the right to regulate.

The imposition of new, binding restrictions on non-discriminatory domestic regulation is a controversial
aspect of the GATS negotiations. WTO delegations are fighting each other in very undiplomatic terms
over how severe these disciplines should be.?” Any of the proposals on the table, however, would restrict
the right to regulate.®

TISA negotiators have also agreed to include “discussions for new and enhanced disciplines on the
domestic regulation of services as part of any future deal”®' and corporations are lobbying to have
TISA domestic regulation disciplines modeled on the most extreme language proposed at the GATS
negotiations. In addition, if as intended® TISA is incorporated into the WTO, domestic regulation
disciplines negotiated through the GATS could apply to all of the extensive market access and national
treatment commitments made under TISA. The GATS draft disciplines on domestic regulations state:

“These disciplines apply to measures by Members relating
to licensing requirements and procedures, qualification
requirements and procedures, and technical standards
affecting trade in services where specific commitments are
undertaken [emphasis added].” ¥

The scope of affected regulation could be enormous. The standard for TISA commitments, according

to US WTO ambassador Michael Punke, is the "highest common denominator’ of commitments made

in any agreement by any of the Really Good Friends of Services.®* Just considering some existing GATS
commitments, and not even taking into account the ‘GATS plus’ bilateral agreements that have been
signed, this standard likely means deregulation will have to be undertaken by the Really Good Friends of
Services in extremely sensitive service sectors. For example, if they are going to agree to match the GATS
commitments made by any party to the TISA negotiations, the Really Good Friends will have to commit
primary and secondary education as Panama has done®, hospital and medical services as Turkey has
done®, all of construction services including construction of schools, hospitals and highways as Taiwan
has done¥, and all of film, radio, television, theatre, libraries and museums as the US has done.
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Why are trade agreements now reaching into areas such as non-discriminatory regulation that are so
unrelated to trade? Modern era trade and investment agreements are not as much about getting rid of
tariffs as they are about restricting the policies governments are permitted to implement within their
own borders. In explaining why TISA is ‘not your father’s trade agenda’, Jonathan Kallmer, until recently
a senior US trade official, argues that “differential requlatory burdens, forced localization measures,
government influence and control, and restrictions on cross-border data flows”are now the principle
concerns of transnational corporations. Kallmer says this is why “the countries negotiating a TISA will
focus substantially on regulatory issues.”3®

“ Modern era trade and investment agreements are not as
much about getting rid of tariffs as they are about restricting
the policies governments are permitted to implement within
their own borders. ”

Because the GATS and TISA both define the establishment of services corporations overseas as a
form of ‘trade’, how governments regulate these companies that set up operations in their countries
becomes transformed into a trade concern. Trade negotiators are given license to bargain deregulation
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over complex sectors where they may have no expertise. As promoters of TISA have pointed out, both
domestic and foreign companies stand to benefit from the regulatory changes that services trade
agreements impose.¥

Depending on what wording for the disciplines is ultimately agreed to, WTO panels could decide
regulations are GATS violations because they are ‘unnecessary’, ‘excessively burdensome’ to business,
not ‘relevant’, not ‘objective’, were drafted without giving foreign businesses enough opportunities

for input, or for a host of other reasons contained in draft versions of the disciplines®. Since the new
regulatory disciplines would greatly magnify the impact of making a GATS commitment in ways that are
unpredictable, this has caused governments to pull back on the liberalization commitments they are
willing to make. Brazil has reported there is “an undeniable link in the level of comfort that regulators
were going to have in domestic regulation and the offers they were willing and able to put on the table in
the market access negotiations.”*!

" Trade negotiators are given license to bargain deregulation
over complex sectors where they may have no expertise. ”

The categories of regulations to be covered by GATS disciplines are defined so broadly that virtually any
regulation would be included because they encompass anything ‘related’ to licensing, qualifications,
and standards. To get a concrete understanding of what is at stake, it is useful to look at a WTO report
that provides examples of regulations that could violate the disciplines. Among the examples of
possible violations listed are: licensing and qualification requirements that differ among sub-federal
states and provinces, ‘not relevant’ or ‘onerous’ language requirements, limits on fees charged for
services, restrictions on zoning and hours of operation, ‘expensive’ licensing fees, and ‘unreasonable’
environmental and safety standards.*

What country does not have at least some regulations like these that might be challenged as violations
of the disciplines, especially if they commit extensive new service sectors - as they are being strong-
armed to do under TISA's negotiating structure - that would trigger application of the disciplines?
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WHO DECIDES WHETHER
YOUR LAWS ARE ‘UNNECESSARY’
OR ‘UNREASONABLE’?

SSALONSO

Proposals on the table at the GATS negotiations would create a variety of grounds to challenge domestic
regulations, including if they were not ‘necessary’ or not ‘reasonable’. If a necessity test is agreed to,
“WTO dispute panels would become the ultimate arbiter of whether government regulations over
services such as water supply, education, health, and cultural services are really necessary’ to realize

a government’s objectives. The Really Good Friends group includes some of the most aggressive
supporters - such as Australia and Switzerland - as well key opponents - such as the US and Canada -
of a necessity test.

Despite how controversial the necessity test has been at the GATS negotiations, promoters of imposing
a necessity test are viewing TISA as affording another opportunity to push this through.*® The countries
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- Chile, Hong Kong, New Zealand, Mexico, and Switzerland - that took the most intransigent position
insisting that a necessity test be inserted into GATS disciplines have submitted papers on domestic
regulation to the TISA talks.*

“WTO dispute panels would become the ultimate arbiter of
whether government regulations over services such as water
supply, education, health, and cultural services are really
necessary.

Corporate lobbyists have necessity testing of regulations as a priority in their demands. For example, the
Global Federation of Insurance Associations has declared that TISA should require that universal service
obligations cannot be “more burdensome than necessary for the kind of universal services defined by
the member.”*°

Universal service obligations are regulations requiring that the poor and hard-to-serve populations such
as residents of rural areas have access to services. A necessity test incorporated into either TISA or the
GATS could make regulations on universal access to services subject to a trade challenge if there were
alternatives that were less burdensome to business.

In deciding the necessity of a universal services regulation, dispute panels would weigh whether a
government’s objective in achieving universal access to a service was important enough to justify how
significant its impact was on trade. They would also judge whether the regulations were effective in
achieving universal access. In addition, they would decide whether there were alternatives that were less
of a burden to business and reasonably available that governments could have pursued.*® Government
regulations can fail a necessity test on any of these grounds.

What would be the results of a necessity test applied to universal service obligations in health care? If
Really Good Friends countries rise to the highest common denominator of liberalization like they are
being urged to do, they would have to commit health insurance services as the US has already done in
its GATS commitments. The Obama Administration’s Affordable Care Act*’ is an example of what could
fail the necessity test advocated by the Global Federation of Insurance Associations. The Affordable Care
Act imposes standards for health care plans for individual and small group markets requiring them

to include ‘essential health benefits” such as care for pregnant women and newborns, generally an
expensive patient group to serve.®® The Act also stipulates that insurance providers cannot deny coverage
due to pre-existing conditions.*

Although the US government’s objectives in extending health insurance to the uninsured could be
accepted by a dispute panel as important, the Affordable Care Act’s standards could be judged too
burdensome to business in light of alternatives the US could have pursued. Groups like the Heritage
Foundation have argued there are more market friendly alternatives to the Act. The Heritage Foundation
has proposed flat tax credits be given to individuals so they can buy health insurance in the open
market.5® If TISA imposes a necessity test on non-discriminatory regulations, as the insurance industry
is calling for, trade panels will essentially be empowered to decide what kind of options countries are
allowed to adopt in critical areas like health care.
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Developing countries cannot expect to fare any better than OECD members when there is a trade challenge
to their regulations. Although WTO dispute panels are in theory supposed to take into consideration the
special challenges faced by developing countries, in practice panels have still insisted that developing
country regulations have to be made consistent with their trade agreement commitments.

“The Obama Administration’s Affordable Care Act*’ is an
example of what could fail the necessity test advocated by the
Global Federation of Insurance Associations. ”

For example, in defending against a US challenge to its telecom regulations based on GATS
telecommunications regulatory disciplines, Mexico argued the panel should take account of Mexico's
special concern as a developing nation to promote universal access to telecommunications services
and to improve its networks.®! But the WTO panel ruled against Mexico, stating that “contrary to
Mexico's position, the general state of the telecommunications industry”and the ‘coverage and quality
of the network ™ were not relevant to a decision on whether regulations setting interconnection rates
were reasonable.” The panel concluded that Mexico's telecommunications regulations were neither
‘reasonable’ nor ‘necessary’. %

When trade panels come out with these kinds of findings, trade officials can express surprise that their
own country’s regulations have been ruled to violate the trade agreements they have worked to create
and expand. For example, the US Trade Representatives Office called the WTO panel ruling against the
US ban on cross-border gambling “shocking and troubling "%

However, when the offensive interests of exporters are the overriding preoccupation of trade officials
and citizens’ concerns are given short shrift, the stage is set for unanticipated trade challenges.
Speaking at a 2012 conference of the transnational services lobby held on TISA, Ron Kirk, the US Trade
Representative at the time, even asked for business to help government “combat groups who are
anti-trade.”* Kirk's misuse of the term ‘trade’ invokes the pretence that these agreements are about
nothing more than trade, and misrepresents critics in the same way.
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SECTORAL

DISCIPLINES

According to the European Commission, TISA negotiators will develop a series of regulatory disciplines
for particular sectors, including postal and financial services.*

Going by what the delivery services lobby is seeking, the changes to postal and courier services could be
significant. The Express Association of America, representing transnational giants like UPS and FedEx,
says” its expectations of TISA are that it will:

e Eliminate regulations that favour public postal services,
e Eliminate licensing requirements for express delivery providers, and

e Eliminate requirements for express delivery providers to contribute to universal service funds.

This lobby group states that TISA “provides an opportunity to review the postal policies of the negotiating
partners...” But given the extreme secrecy surrounding the negotiations and its coercive negotiating
structure, TISA is the wrong forum for national postal policies to be revised. Change on the scale that
the transnational express delivery lobby is seeking should be debated in legislatures and not decided
behind the closed doors of the TISA negotiations.

In terms of financial services, a leaked draft of TISA's Annex on Financial Services® indicates it generally
adopts the provisions of the Understanding on Commitments in Financial Services.*” This understanding
is a WTO agreement some of its members have signed with enhanced rules and commitments to
liberalize financial services. Among the deregulatory provisions in the Understanding are: a prohibition
against limiting the ability of foreign financial service providers to provide any new financial service; a
standstill limiting non-conforming policies to existing ones; and a requirement that members of the
agreement endeavour to limit or eliminate any measures, even though non-discriminatory, that “affect
adversely the ability of financial service suppliers of any other Member to operate, compete or enter the
Member’s market.”

Canada has pushed for the adoption of the 1994 Understanding on Commitments in Financial Services
by all Really Good Friends of Services.®® Canada should not be considered a credible champion, though,

LAWRENCE OP
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of liberalization of financial services. Its own experience in the financial crisis in fact argues against
liberalization. Canada maintains a regulation, called the ‘widely held rule’, which effectively insulates

it from the impacts of the Understanding on Commitments in Financial Services. This rule, placed as

a limitation on Canada’s GATS financial services commitments®', acts to deter the entry of serious
competition to its domestic banks by requiring that banking assets not be concentrated in too few hands.
It has been described as a regulatory ‘poison pill' that in effect makes it impossible for foreign banks to
enter the Canadian market because they cannot buy out a domestic bank and take over its nation-wide
network of branches.

IMF analysts, in their paper on why Canada survived the 2008 financial crisis relatively unscathed,
actually credit such barriers to entry for Canada’s relative stability during the crisis. The IMF paper
stated that “Limited external competition reduces pressures to defend or expand market share, again
reducing incentives to take risks.”*? Findings like these, however, go against the grain in trade circles
and are not discussed so Canada is able to continue to advocate financial liberalization to others at the
TISA negotiations while keeping its own banking sector closed.

The draft TISA Annex on Financial Services goes beyond the Understanding on Commitments in
Financial Services. The US has proposed adding very stringent requirements for ‘transparency’ in
financial regulations. These provisions would not only require governments to make their financial
regulations public, they would also require advance notice of proposed financial regulations be given to
TISA members and private interests who would have a right to comment. Governments would have to
provide written responses to submitted comments. Such provisions would be especially beneficial for
US transnational financial corporations who are far more capable of taking advantage of opportunities to
intervene than the banks of developing countries. Another US proposal would set a 120-day standard for
TISA members to approve applications to supply financial services, a standard developing countries in
particular may not be able to meet unless review of applications is done in a superficial way.

In addition to postal and financial services, TISA negotiators reportedly are also working on disciplines
for telecommunications, electronic commerce, maritime transport, air transport, road transport,
professional services, and energy-related services. According to Scott Sinclair and Hadrian Mertins-
Kirkwood, “The TISA is also explicitly designed as a ‘living agreement’ that will mandate trade
negotiators to develop new regulatory templates for additional sectors far into the future.” ¢

" Such provisions would be especially beneficial for US
transnational financial corporations. ”
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TISA's provisions on standstill, ratchet, future-proofing, negative listing for national treatment, and
elimination of the possibility of withdrawing commitments would deliver what transnational service
corporations are seeking - certainty that regulations would never be introduced that would reduce their
profits. The obstacles these provisions pose for regulations to ensure data privacy, however, illustrate
why they are not in the public interest.

A major plank of the US negotiating position in the TISA talks - and one that is flagged as the highest
priority by the US Chamber of Commerce® - is to restrict initiatives to ‘localize” data storage and restrict
cross-border flows and processing of data. Cloud-based technology firms are mostly US-based, and US
firms dominate the information and communications technology sector in general.

Lobbyists for US financial and securities firms are seeking a TISA imposition of a ‘necessity test” on data
privacy regulations: The agreement should include a commitment that when an act, policy or practice
of a relevant authority seeks to restrain cross-border data transfers or processing, that that authority
must demonstrate that the restriction is not an unnecessary restraint of trade or investment in light of
alternative means by which to achieve the objective of protecting the identity of the customer, security
of the data or the performance of prudential oversight.®® Such a provision in TISA would put the onus on
governments to come up with industry-friendly regulations on data privacy.

Foreign governments’ requirements that data be stored within their countries is a major complaint
of the US insurance, computer software, and credit card industries. Their lobby group argues that
local storage requirements “impose added costs and operational burdens on insurance suppliers
and interfere with data outsourcing arrangements, offline back office operations, and the use of
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cloud computing. They do not serve any prudential purpose that could not be achieved through less
burdensome measures.” ¢

However, concerns have been raised in many countries about inadequate data privacy protections in the
US. After the Snowden revelations of NSA access to personal data in a range of areas and snooping on
personal communications of the Brazilian president, Brazil's government considered requiring Google
and Facebook to create data storage centres in Brazil.*”

Some Canadian provinces require that electronic medical records must be kept within the jurisdiction.
Guidelines to meeting provincial data privacy requirements point out that if US-based companies are
given contracts to manage electronic medical records, these companies could be required by the

U.S. Patriot Act to disclose confidential information. Clauses in contracts for IT companies forbidding
disclosure of information in private health records or requiring notification when US government
agencies asks for this information are overridden by the Patriot Act.¢®

“ Transnational service corporations are seeking certainty that
regulations would never be introduced that would reduce their
profits.”

" Lobbyists for US financial and securities firms are seeking
a TISA provision that would put the onus on governments to
come up with industry-friendly regulations on data privacy. ”

With TISA's standstill provision, any local storage requirements not in place at the time the agreement
was signed would be a violation of the agreement regardless of whether a country had made a
commitment in areas like cross-border management of health data. With TISA's ratchet provision,
any loosening of data privacy regulations under one government could not be reversed by another.
Introduction of legislation in another TISA party that endangered data privacy, such as passage of the
Patriot Act in the US, could not be addressed by the withdrawal or modification of TISA commitments.
Exceptions for privacy protection that may be included in the agreement could be subjected to a
necessity test, where governments could be required by dispute panels to adopt 'less burdensome’
approaches than requirements for local data storage.
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DREW MAUGHAN

CONCLUSION

The Coalition of Services Industries 2012 summit on TISA crystallizes much of what is wrong with the
agreement. Ministers of trade sat on a panel moderated by a FedEx executive, supporting all the features
of TISA that corporate lobbyists had asked for - its standstill and ratchet provisions, liberalization based
on the most far-reaching free trade agreements, and a quick conclusion to negotiations. The New
Zealand ambassador actually thanked US business for their efforts in getting the negotiations going. The
US ambassador stated there was such a strong consensus among the trade negotiators present at this
conference of corporate lobbyists that they should just retire to the bar and sign the agreement.*’

The Mexican ambassador, Fernando De Mateo, concluded by saying:

“The real fight is often in our own capitals, not Geneva, because we need to have our regulators on board
in order to move quickly. The business community can help by talking to them.”

In effect, trade officials are asking for corporate pressure to keep regulators from raising concerns
about TISA's impact on the public interest.

TISA is a significant step towards realizing the Coalition of Services Industries’ highly politicized goal
of having free market principles “govern the investment in, and delivery of, services on a transnational
scale.”

" Governments who are being urged to join the Really Good
Friends in signing TISA should evaluate whether they are
comfortable with this degree of governance by corporations. ”
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